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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

MIDWEST GENERA nON EME, LLC, 

Petitioner, 

v. 

ILLINOIS ENVIRONMENTAL 

PROTECTION AGENCY, 

Respondent. 

) 

) 

) 

) 

) 

) 

) 
) 

) 
) 

PCB 04-185 

Trade Secret Appeal 

RESPONDENT'S RESPONSE IN OPPOSITION TO 
PETITIONER'S MOTION TO VACATE IEPA'S TRADE SECRET DETERMINATION 

AND TO DISMISS THE PETITION FOR REVIEW AS MOOT 

Pursuant to the December 8, 2010 Hearing Officer Order. Respondent. the Illinois 

Environmental Protection Agency ("lEPA"), submits this memorandum in opposition to the 

motion by Petitioner Midwest Generation EME, LLC (,'Midwest Gen") to VJcate IEPA's Trade 

Secret Determination And To Dismiss The Petition For Review As Moot. 

I. INTRODUCTION 

1. Background 

On April 19,2004, Midwest Gen tiled a petition with the Illinois Pollutioll CUlltrol Board 

('"Board") appealing IEP A's tinal decision on the trade secret status of certai n documents 

produced in response to the United States Environmental Protection Agency's request pursuant 

to § 114 of the Clean Air Act ("Trade Secret Determination"). Motion at p. 2, '16. Midwest 

Gen's petition provided two purported bases for relief: I) IEPA's "Trade Secret Determination 

was arbitrary, capricious, and contrary to law;" and 2) "IEPA improperly failed to consider 

whether the documents at issue were exempt from disclosure under the Illinois Freedom of 

Information Act, 5 lLCS 14011 el seq." Motion at p. 2, '16. In its motion, Midwest Gell correctly 
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states that Sierra Club withdrew its Freedom of Information Act CFOIA") request for the 

documents at issue in this Trade Secret appeal. Motion at p. 3, ']7. Based on Sierra Club's 

withdrawal of its FOIA request, Midwest Gen sought to have the IEPA voluntarily vacate its 

final Trade Secret Determination. Motion at p. 3, '18. IEPA, lacking the statutory or regulatory 

authority, did not agree to vacate its Trade Secret Determination. 

2. Summary of the IEPA's Argument 

First, the IEPA does not believe that its final Trade Secret Determination became moot 

with Sierra Club's withdrawal of its FOIA request and even ifit did the public interest exception 

to the mootness doctrine should apply. See Cinkus v. Village (!FStickney lHlInicilJ(I/ Ollicl!rs 

Electoral Bd, 228 Ill.2d 200 (2008). Next, the IEPA does not believe that it has the legal 

authority to unilaterally vacate or modify its final Trade Secret Determination, based on the 

rationale laid down by the Supreme Court and adhered to by the Court of Appeals. See 

Pal/hal/d!!! Eastern Pip!! Lin!! Co. v. IIIillois £.P . .1.., 314 IlI.App.3d 296, 303 (41h Dis\. 20(0). In 

addition, the Board's decision in Monsanto CompallY v. IEPA, PCB 85-19, is not dispositive. 

Finally, in this case, the Board stated that under the Act, there is a strong public policy interest 

favoring public disclosure of environmental compliance information and accordingly this case 

should be resolved via a hearing on the merits of Midwest Gen's petition. A/hil.,,·e.\' Gelleralioll 

EA1E. LLC v. JEPA, PCB 04-185, at p. 8 (April 6, 2006). 

II. ARGUMENT 

1. Contrary to Midwest Gen's Assertion, the IEPA's Final Trade Secret 
Determination Remains at Issue and Accordingly is Not Moot. 

Midwest Gen argues that since Sierra Club withdrew its FOIA request for the documents 

at issue in this Trade Secret appeal, the Board should vacate the I EPA's Trade Secret 

Determination as moot. Motion at p. 4, ~9. The Illinois Supreme Court has stated that "an issue 

2 
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is moot if no actual controversy exists or where events occur which make it impossible for the 

court to grant effectual relief." Dixon v. Chicago and North Wt:'stem Tramp. CII, 151 1I1.2d 108, 

116 (1992). A review of the Board's Trade Secret Regulations, 35 III. Adm. Code Part 130. 

will demonstrate that the actual controversy giving rise to this litigation remains. On the 

contrary, the only thing that has become moot in this case is the Sierra Club's FOIA request and 

Midwest Gen's purported second basis for relief in its petition relating to FOIA. 

A. The Board Trade Secret Regulations Reinforce the Notion That 
IEPA's Trade Secret Determination Remains an Ongoing 
Controversy Between the Parties. 

In this case, the IEPA received Sierra Club's FOIA request before Midwest Gen had even 

tendered the documents to the IEP A. Motion at p. 2, ~~ 2, 3. Midwest Gen states that the Sierra 

Club's FOIA request was the IEPA"s "stated purpose" for making the Trade Secret 

Determination. Motion at p. 5, ~11. 

The trigger for the IEPA's Trade Secret Determination in this case and all others is the 

submission of a claimant's statement of justification. See 35 III. Adm. Code 130.206(a). The 

statement of justification may be submitted with a claimed trade secret article or at some later 

time. See 35 III. Adm. Code 130.200(c)). However, a claimant's statement of justification must 

be submitted if the IEPA requests it, as it did in this matter. See 35 III. Adm. Code 130.20 I and 

130.202. Thereafter, the IEPA reviews the claimant's statement of justification and makes its 

final determination on the articles claimed as a trade secret. See 35 Ill. Adm. Code 130.208, 

130.210, and 130.212. 

When a claimant disagrees with the IEPA's final determination, like Midwest Gen in this 

case, an appeal may be brought pursuant to Section 130.214(a) of the Board's Trade Secret 

Regulations, which states as follows: 

3 
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Review of State Agency Trade Secret Determination 

a) An owner or requester who is adversely affected by a/inul deter/llinution or the 
Illinois Environmental Protection Agency or DNR pursuant to this Subpart may 
petition the Board to review the./illa/ determillatiull within 35 days arkr service 
of the determination. Appeals to the Board will be pursuant to 35 Ill. Adm. Code 
I 05.Subparts A and B. 

(Emphasis added) 35 Ill. Adm. Code 130.214(a). 

Although the FOrA request has been withdrawn, the IEPA has undertaken its trade secret 

determination in accordance with the Board Trade Secret Regulations and arrived at its tinal 

determination. In advocating that the Board dismiss this matter as moot, Midwest Gen contends 

that "if any member of the public should request the purported trade secret documents. I EPA 

may, of course, make what it believes to be the appropriate determination at that time:' Motion 

at pp. 5-6, ~ll. This statement only reinforces the fact that IEPA's tinal determination will only 

have to be revisited in the event that the Board ruled in Midwest Gen's favor, since the 

controversy underlying this litigation has not been resolved and is therefore not moot. In 

addition the withdrawal of the FOIA request is not an impediment to the Board "granting 

etTectual relief" on the merits of the IEPA's final Trade Secret Determination. 5';ee Dixon, 151 

1l1.2d at 116. Consequently, Midwest Gen's motion should be denied. 

B. Even if the Board Determined That This Case is Moot, the Board 
Should Render a Final Decision in This Case on the Merits Based on 
the Public Interest Exception. 

There is an exception to the mootness doctrine that allows a court to resol ve an otherwise 

moot issue, if that issue involves a substantial public interest. The criteria for applicatiun orthe 

public interest exception are: 

(\) the question presented is ofa public nature: (2) an authoritative resolution of the 
question is desirable to guide public ot1icers: and (3) the question is likely to recur. A 
clear showing of each criterion is necessary to bring a case within the public interest 
exception. 
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(internal citations omitted) Cinkus v. Vitlage o(S/icknL'Y A/linicipa/ Officers EleC/()rul Bd.. 228 

Il1.2d 200, 208 (2008). 

The Board has stated in this case that under the Act, there is a strong public policy 

interest favoring public disclosure of environmental compliance information. which should form 

the backdrop to applying the aforementioned factors. See MidwL's/ Genera/iol/ EME. LLC v. 

fEPA, PCB 04-185, at p. 8 (April 6, 2006). 

This case meets the first factor, because it involves a public agency and the dissemination 

of information that the IEPA has determined should be available to the publ ic. The second factor 

is also met, since a resolution on the merits will provide the IEPA's public oflicers with 

information regarding claimed trade secret matters in general and speci tic kno\\' ledge u r whether 

the articles at issue in this case are suitable for public disclosure. Finally, the documents at issue 

in this litigation will remain in the IEPA's files subject to public disclosure, and absent a lim" 

decision by the Board this litigation is likely to recur at great expense to all involved. 

Accordingly, the Board should deny Midwest Gen's motion, so that this litigation can be 

resolved, as it should be, on the merits. 

2. Neither the IEPA Nor the Board Has the Authority to Modify the IEPA's 
Trade Secret Determination Without a Hearing on the Merits. 

A. There is no Statute Authorizing the IEPA to Modify its Final Trade 
Secret Determination. 

"The Illinois Supreme Court stated that it has been consistently held that an 

administrative agency may allow a rehearing, or modify and alter its decisions only when 

authorized to do so by statute." 11-' uste Managelllell/ uf 1/1 illOis, flit'. v. Putlll/ iUI/ CUI// rol Bd, 231 

Ill.App.3d 278, 299 (1st Dist. 1992): set' also Pan/ume/It' Eas/em Pipe Lillt' ('(I " fiJiI/o i., EPA. 

314 Ill.App.3d 296, 303 (4th Dist. 2000); and Reich/wid Chelllicals, fill'. F. flJil/ois Pollu/iol/ 
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Control Bd., 204 IlI.App.3d 674, 677 (3rd Dist. 1990). Counsel for the lEPA is unaware of any 

provision in the Illinois Environmental Protection Act ("AcC), 414 ILCS 51 I el se(l. ur the 

Board Trade Secret Regulations that authorizes the lEPA to reconsider or modify and alter its 

tinal Trade Secret Determination absent a Board hearing on the merits of Midwest (Jen's 

petition. 

Midwest Gen attempts to distinguish Reichho/d Chemiculs in a footnote. claiming that 

because it was based on a permit denial the Court of Appeal's rationale would not apply in a 

trade secret case. Motion at p. 3, [n. 1. Midwest Gen argues that such a distinction is relevant. 

since the lEPA would not be "reconsidering its application of the law," but vacating its 

determination after the FOIA request had been withdrawn. fd. 

However, the point of law elicited in Reichhold Chemicals above applies broadly to all 

Agency decisions, including the IEPA and the Board. As stated above, pursuant to the Board 

Trade Secret Regulations, the IEPA does not have the authority to vacate its final Trade Secret 

Determination. Unlike the IEPA though, the Board may modify the )EPA's tinal 'rrade Secret 

Determination pursuant to Section 5(d) of the Act. 415 ILCS 5/5(d). and Section J .~O.2 J 4(a) of 

the Board Trade Secret Regulations, 35 Ill. Adm. Code 130.214(a), after a hearing on the merits' 

of Midwest Gen's petition. Consequently, Midwest Gen's motion should be denied and this 

matter should proceed expeditiously to hearing. 

B. Midwest Gen's Reliance on the Monsanto Company v. IEPA is 
Misplaced. 

Midwest Gen devotes a substantial portion of its motion to a discussion or a I t)S5 Trade 

Secret case, A,follsall/(J Company v fEPA, PCB 85-19, claiming that the "Bt)ard siluuld follow its 

1 Section 105.214(a) and (b) of the Board Procedural Regulations. 35 III. Adm. Codc 105.214(a) and (b), require 

either a hearing on the merits or if the facts are undisputed a ruling on a motion for summary judgmcnt. 
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past precedent" and "vacate" the lEPA's iinal Trade Secret Determination. Motion at p. 3, '19. 

As discussed in detail below and contrary to Midwest Gen's contention, it is not at all clear that 

the Board "vacated" the lEPA's trade secret determination in the A/umal/lu casco Sl:l' MOl/sal/1o, 

PCB 85-19 Joint Filing (Oct. 3 L 1988); and Monsanlo, PCB 85-19 Order at 1 (Nov. 3. 1998). 

!vlollsanto arose under similar circumstances to this case: I) lEPA received a FOIA 

request for documents that the petitioner had claimed were entitled to trade secret protection; 2) 

JEPA made a final determination that the petitioner's articles were not subject to trade secret 

protection; and 3) the FOlA request seeking the documents at issue was withdrawn. Id; Sec a/so 

Motion at pp. 3-4, ~9. Another distinguishing factor between this case and thc ;\!oll.\Ul/lo case is 

that the lEPA does not believe it has the legal authority to dismiss its final Trade Secret 

Determination, and as a result it will not join in any agreed motion to vacate and dismiss this 

matter. 

The basis of Midwest Gen's reliance on Monsanto appears to come from the Board's 

Order on an Agreed Motion for a 90-day Stay. AIunsw/to, PCB 85-19 Op. at 1 (Oct. 6. 1988). In 

its Order, the Board denied the motion to stay and in diela provided an advisory upinion as to the 

possible outcomes of the case. Monsanto, PCB 85-19 Order at 1 (Oct. 6, 1988). The three 

possible outcomes to the Monsanto case the Board discussed were: 1) the petitioner could 

dismiss its case, whereupon IEPA's trade secret determination would be final and the documents 

would fall into the public domain; 2) the FOlA requestor could withdraw his request and the 

petitioner couldioint~y move to dismiss the action, which the Board claimed would "result in the 

Agency's decision being vacated" and the case "being dismissed as moot;" and 3) the Board 

could render its decision on the hearing that was held earlier that year and that had been fully 

briefed. Monsanto, PCB 85-19 Order at 1-2 (Oct. 6, 1988). 
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Of note, in its Order, the Board recognized that the IEPA lacked "jurisdiction to alter its 

decision, and its underlying factual and legal conclusions," by negotiation with petitioner. 

Monsanto, PCB 85-19 Order at 1 (Oct. 6, 1988). Also, Board Chairman, Jacob D. Dumele, in 

his concurring opinion regarding the possible outcomes of the MOl/sul/tu case posited by the 

Board stated: 

I do not, at this time, possess the Board's perception that "ollly th"L'~ riuh/l' ul/allutive 
courses u./action" t!xist and are as set./orth intht! On/a. As that' i.\ 1I0/lIllfth jll'('cedl'lI/ 

for the issues presented in this case, I would prefer to withhold judgment on possible 
courses of action until all the facts and arguments are presented. 

(Emphasis added.) Monsanto, PCB 85-19 Concurring Op. at I (Oct. 6, 1988). 

The record in the Monsanto case demonstrates that neither the petitioner nor the I EPA 

cited to any statute, regulation, or case law that provided a legal basis allowing the Board to 

dismiss the trade secret appeal, let alone "vacate" the IEPA's tined trade secret (kknllination as 

"moot." See Monsanto, PCB 85-19 Joint Filing (Oct. 3 I, 1988). Although the Board found that 

the IEPA did not have jurisdiction to alter its decision (i.e. its tinal trade secret determination),2 it 

ultimately granted the petitioner's and IEPA 's joint motion to dismiss the appl:'al. See MUn.'UIl/O, 

PCB 85-19 Order at 1 (Nov. 3, 1988). However, the Board Order granting the joint motion to 

dismiss was devoid of any written opinion or citation to any legal authority or basis lor granting 

the motion. Id 

Particularly problematic in the Monsanto record is that there is nothing in the parties' 

joint motion to dismiss that even hints that the IEPA's final trade secret determination was 

"vacated." See MOtlSwlto, PCB 85-19 Joint Filing (Oct. 31. 198~). Further. there is nu language 

in the Board's Order indicating that it "vacated" the IEPA's trade secret determinatiun either and 

accordingly there is no basis to infer that it did so. See Monsanto, PCB 85-1 q Order at I (Nov. 3, 

2 MOl/sunto v. IEf'A, 85-19 Order at I (Oct. 6,1988). 
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1988). Consequently, whatever precedential value the MOl/sal/tu case may present it does not 

stand for the proposition put forth by Midwest Gen. Therefore, the Board shuuld not considcr 

the Monsanto case as any basis for granting Midwest Gen's motion. 

3. Public Policy Favors Disclosure of Environmental Compliance Information. 

Midwest Gen claims that "Illinois public policy. as reflected in regulations implementing 

the Trade Secrets Act and FOIA, dictates that trade secret determinations should not be made 

without a valid reason." Motion at p. 4, '110. However, this case does not invulve regulations 

under either the Trade Secrets Act or FOrA, but the Environmental Protection Act and the Board 

Trade Secret Regulations. Moreover in its initial decision granting a stay of these proceedings, 

the Board stated that, "The Board is mindful of the strong policy interest, evidenced in the 

[Illinois Environmental Protection] Act, favoring public disclosure of environmental cumpliance 

information, particularly emission data. Silt' 415 ILCS517(b)-(d) (2tH)4)."' Mit/li't','1 Gt'lIL'1'ulioll 

EME, LLC v. IEPA, PCB 04-185, at p. 8 (April 6. 2006). Since the public policy favors 

disclosure of non-trade secret information, the Board should deny the motion and allow a hearing 

on the merits of Midwest Gen's petition. 

Midwest Gen further states that the public interest would be served by vacating the 

IEPA's tinal Trade Secret Determination, because it avoids wasting judicial resources litigating 

the issues presented in this case now that there is no third party requesting the articles at issue. 

Motion at p. 5, ~1 O. In addition, Midwest Gen contends that if any member of the public 

requested the purported trade secret articles at issue in this case, the I EPA is free to repeat the 

exercise that has brought us to this point, seven years after IEPA's initial request I'(.)r Midwest 

Gen's trade secret justification. Motion at pp. 5-6, '111. Clearly, the best use of the parties' and 

the Board's resources would be to take the next step and have a hearing on the meri Is u l' M ill \Vest 
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Gen's petition, so there will be no need to repeat the litigation path that has bruught LIS to this 

point. 

III. CONCLUSION 

For the foregoing reasons, the IEPA respectfully requests that the Board deny Midwest 

Gen's Motion to Vacate [EPA's Trade Secret Determination And To Dismiss The Petition For 

Review As Moot. 

Respectfully submitted, 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY 

/ 

BY{~JU~ 
Assistant Attorney General 
Environmental Bureau 
69 West Washington St., Suite 1800 

Chicago, Illinois 60602 

(312) 814-2087 

ssvlvestedil{atf2..stale. i 1.1Is 
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